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DISCLOSURE STATEMENT 

Top Agent Network, Inc. does not have a parent corporation and no publicly 

held corporation owns 10% or more of the stock of Top Agent Network, Inc. 

  

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 2 of 60



ii 
 

TABLE OF CONTENTS 

I. INTRODUCTION ........................................................................................... 1 

II. JURISDICTIONAL STATEMENT ................................................................ 5 

III. STATEMENT OF ISSUES ............................................................................. 5 

IV. STATEMENT OF THE CASE ....................................................................... 6 

A. The Residential Real Estate Market, Agent Services, and  
Property Listing Services ...................................................................... 6 

1. The Markets for Residential Real Estate and  
Broker Services. .......................................................................... 6 

2. The National Association of Realtors and the MLS System. ..... 8 

3. The National Association of Realtors Indirectly Controls  
the National MLS System, and Uses this Leverage  
to Control Agent Behavior Nationwide. ...................................10 

4. Top Agent Network and Off-MLS Sales. .................................12 

B. NAR Adopts the Clear Cooperation Policy to Eliminate  
Competition to Its Affiliated MLSs. ...................................................16 

1. NAR Relies on Subscription Fees from Licensed,  
Unproductive Agents that NAR Does Not Want to  
Leave the Industry—and is Deeply Concerned with  
the Loss of this Income. ............................................................16 

2. NAR Issues the Clear Cooperation Policy for the  
Purpose of Targeting and Eliminating Competition  
to the MLS System, and Specifically Top  
Agent Network. .........................................................................18 

C. The Policy Has Caused Substantial Injury to Competition  
and Consumers in Multiple Markets. ..................................................22 

1. The Policy Restrains Competition in the Market for 
Professional Real Estate Listing Services. ................................22 

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 3 of 60



iii 
 

2. The Policy Has Also Caused Substantial Harm to  
Consumers in the Residential Real Estate and Broker  
Services Markets. ......................................................................24 

3. The Policy’s Anticompetitive Impacts Have Caused  
Injury to Top Agent Network ...................................................26 

D. Top Agent Network Files the Underlying Lawsuit, Which is 
Dismissed by the District Court. .........................................................27 

V. SUMMARY OF ARGUMENT .....................................................................29 

VI. ARGUMENT .................................................................................................31 

A. Standard of Review .............................................................................31 

B. TAN Adequately Alleges The Elements of a Per Se  
Illegal Group Boycott ..........................................................................31 

C. The TAC Adequately Alleges Antitrust Injury. ..................................37 

1. The TAC Meets the Standards Articulated in PLS.Com. .........37 

2. In Concluding that TAN Failed to Allege Antitrust  
Injury, The District Court’s Opinion Misapplies  
Northwest Wholesale Stationers and Similar Cases. ................38 

3. In Analyzing Antitrust Injury, the District Court  
Improperly Accepted the Truth of Disputed Facts  
Urged by the Defendants. .........................................................41 

VII. TAN ADEQUATELY PLED ITS STATE COURT CLAIMS ....................46 

A. TAN Has Alleged Antitrust Injury for Purposes of Its  
Cartwright Act Claims......................................................................... 46 

B. TAN Adequately Pled Its UCL Claims ............................................... 46 

1. The District Court Erred in Dismissing TAN’s UCL  
Claim Under the “Unlawful” Prong for the Same  
Reasons It Erred in Dismissing TAN’s Sherman  
Act Claim .................................................................................. 48 

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 4 of 60



iv 
 

2. The District Court Erred In Dismissing TAN’s  
UCL Claim Under the “Unfair” Prong ..................................... 48 

C. TAN Adequately Pled Its Intentional Interference Claim. ................. 49 

VIII. CONCLUSION ..............................................................................................50 

CERTIFICATE OF COMPLIANCE ....................................................................... 51 

STATEMENT OF RELATED CASES ................................................................... 52 

CERTIFICATE OF SERVICE ................................................................................ 53 

 

  

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 5 of 60



v 
 

TABLE OF AUTHORITIES 

CASES 

Am. Needle, Inc. v. Nat’l Football League, 
560 U.S. 183 (2010) .........................................................................................38 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) .........................................................................................42 

Bd. of Regents of the Univ. of Okla., 
468 U.S. 100 .....................................................................................................32 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) .........................................................................................42 

Cel–Tech Commc’ns, Inc. v. L.A. Cellular Tel. Co., 
20 Cal.4th 163; 83 Cal.Rptr.2d 548; 973 P.2d 527 (1999) ..............................47 

City of Oakland v. Oakland Raiders, 
20 F.4th 441 (9th Cir. 2021) .............................................................................31 

Doe v. CVS Pharmacy, Inc., 
982 F.3d 1204 (9th Cir. 2020) ..........................................................................47 

Freeman v. San Diego Association of Realtors, 
322 F.3d 1133 (9th Cir. 2003) ............................................................. 30, 38, 40 

Glen Holly Ent., Inc. v. Tektronix, Inc., 
352 F.3d 367 (9th Cir. 2003) ............................................................................43 

Ixchel Pharma, LLC v. Biogen, Inc., 
9 Cal. 5th 1130 (2020)......................................................................................49 

Lee v. City of Los Angeles, 
250 F.3d 668 (9th Cir. 2001) ............................................................................41 

Lozano v. AT & T Wireless Servs., Inc., 
504 F.3d 718 (9th Cir. 2007) ............................................................................48 

NCAA v. Bd. of Regents of the Univ. of Okla., 
468 U.S. 85 (1984) ...........................................................................................32 

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 6 of 60



vi 
 

Northwest Wholesale Stationers v. Pacific Stationary and Printing Co., 
472 U.S. 284 (1985) ...................................................................... 30, 38, 39, 40 

NYNEX Corp. v. Discon, Inc., 
525 U.S. 128 (1998) .........................................................................................32 

Ohio v. Am. Express Co., 
201 L. Ed. 2d 678; 138 S. Ct. 2274 (2018) ......................................................32 

PLS.Com v. National Association of Realtors, 
32 F.4th 824 (9th Cir. 2022) ..................................................................... passim 

Rebel Oil Co. v. Atl. Richfield Co., 
51 F.3d 1421 (9th Cir. 1995) ..................................................................... 40, 41 

United States v. Realty Multi-List, Inc., 
629 F.2d 1351 (5th Cir. 1980) ................................................................... 30, 39 

Wilson v. Hewlett–Packard Co., 
668 F.3d 1136 (9th Cir.2012) ...........................................................................47 

STATUTES 

California 

 Cal. Bus. & Prof. Code § 17200 .......................................................................46 

Title 15, U.S.C. 
 § 1 .................................................................................................................5, 32 
 
Title 28, U.S.C. 
 § 1291 ................................................................................................................. 5 
 § 1331 ................................................................................................................. 5 
 § 1367 ................................................................................................................. 5 

FEDERAL RULES 

Federal Rules of Appellate Procedure 
 Rule 4 ................................................................................................................. 5 

Case: 21-16494, 01/20/2023, ID: 12635200, DktEntry: 11, Page 7 of 60



1 
 

I. INTRODUCTION 

This appeal involves antitrust claims relating to the market for professional 

real estate listing services.  Specifically, it involves a challenge to Defendants-

Respondents’ efforts to control the market for property listing services by 

promulgating an internal membership rule imposing a group boycott against 

Plaintiff-Appellant and similar businesses.  The issues and factual allegations 

involved in this appeal are very similar to those recently addressed by the Ninth 

Circuit in PLS.Com v. National Association of Realtors, 32 F.4th 824 (9th Cir. 

2022), in which the Court reversed the dismissal of antitrust claims challenging the 

same internal membership rule at issue here. 

Defendant-Respondent National Association of Realtors (“NAR”) is a 

membership organization for professionals in the real estate field, which charters 

and controls local and state chapters including Defendant-Respondent San 

Francisco Association of Realtor (“SFAR”).  Through its state and local charters, 

NAR controls the overwhelming majority of multiple listing services (“MLSs”) in 

the United States.  MLSs are centralized databases of residential properties used by 

real estate agents for home buyers and sellers to locate counterparties for 

residential sales.  Virtually all significant real estate markets in the United States 

are overwhelmingly served by a single MLS or consortium of affiliated MLSs, and 

in the vast majority of markets these MLSs are managed by an NAR affiliate and 
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subject to NAR’s mandatory rules.  Roughly 90% of homes sold are listed on an 

MLS and maintaining access to the local MLS is a professional necessity for 

working real estate agents.  For this reason, virtually all active residential real 

estate agents are members of NAR and subject to NAR’s membership rules. 

Not all home sellers wish to list their home on an MLS, however, as it 

initiates a hectic, fast-paced, expensive home sale process that can permanently 

damage the home’s value if managed improperly.  Other sellers wish to avoid 

public listings and mandatory home viewing requirements, including celebrities or 

public figures as well as individuals with personal or situational desire for privacy 

(e.g., a home sale connected with a divorce).  For agents representing such sellers 

(or buyers seeking to be their counterparties), Plaintiff-Appellant Top Agent 

Network (“TAN”) is one of a number of services, groups and platforms that offers 

an alternative channel to list and market homes “off-MLS.”  

Beginning in the 2010s, NAR became increasingly concerned with threats to 

its dominance of national MLSs arising from businesses such as TAN that 

specialize in “off-MLS” listings and marketing.  NAR’s revenues derive 

overwhelmingly from membership dues from real estate professionals, which in 

turn are driven by the professional necessity of accessing the MLSs controlled by 

NAR.  In a deliberate effort to eliminate TAN and similar businesses from the 

market, NAR promulgated what it called the “Clear Cooperation Policy” (the 
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“Policy”).  The Policy requires that any agent who “publicly markets” a property 

must also list the property on their local MLS within 24 hours.  The NAR’s 

definition of “public marketing” was broad, and included even private agent-to-

agent communications, meaning an agent could not even mention an available 

property to another professional without being required to post a listing on the 

local MLS (except for one glaring exemption to the Policy discussed below).  

The intended and actual effect of the Policy was to coerce agents away from 

using services such as TAN, as the requirement to quickly list on the MLS 

eliminated much of the value of using alternative marketing channels and/or would 

require the agent to quickly violate the client’s wishes.  Consequences for violating 

the Policy include financial penalties and expulsion from the MLS, which would 

effectively end the penalized agent’s ability to sustain a career as a residential real 

estate agent.   

NAR claimed the Policy was aimed at improving “openness” in the real 

estate market, however NAR included an exception to the Policy allowing public 

marketing within an agent’s own brokerage.  The exception ensured that “off-

MLS” marketing would continue, but only within large brokerages that typically 

mandate NAR and MLS membership for all employees—and thus do not threaten 

NAR’s dominance.  Since the Policy took effect in May 2020, “off-MLS” 

marketing and the sequestering of listings within brokerages has only increased. 
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TAN brought antitrust and state law claims seeking damages and the 

rescission of the Policy.  After several amendments, however, the District Court 

erroneously dismissed TAN’s Third Amended Complaint (“Complaint” or “TAC”) 

with prejudice, on the ground that TAN failed to allege—and, in fact, was 

constitutionally incapable of alleging—antitrust injury against NAR.  While 

seeming to accept that TAN adequately pled the existence of an unlawful 

agreement in restraint of trade, the District Court declared (at the pleading stage) 

that part of TAN’s business model was anticompetitive, and thus that TAN could 

never establish antitrust injury because NAR was justified in attempting to 

engineer TAN’s elimination from the market.  The District Court’s ruling adopted 

as fact NAR’s self-serving arguments and justifications regarding the market 

impacts from the Policy and from businesses such as TAN’s, ignoring directly 

contradictory allegations in the TAC.  The District Court’s ruling also appears to 

have erroneously applied caselaw regarding antitrust liability into its analysis of 

antitrust injury. 

TAN adequately alleged a per se Sherman Act violation, and also pleaded 

facts sufficient to support a violation under the Rule of Reason.  TAN also 

adequately alleged antitrust injury as the intended victim of an unlawful group 

boycott.  The District Court erred in dismissing the TAC by misapplying the law 
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with regard to antitrust injury and failing to assume all well-pleaded facts in favor 

of the Plaintiff-Appellant. 

Just as it did in the PLS.com matter, the Court should therefore reverse the 

District Court’s order of dismissal.  

II. JURISDICTIONAL STATEMENT 

This appeal is from the dismissal of a complaint under Rule 12(b)(6).  The 

District Court had subject matter jurisdiction under 28 U.S.C. §§ 1331 and 1337 

because the dismissed complaint asserted federal law claims under Section 1 of the 

Sherman Antitrust Act, 15 U.S.C. § 1. 2-ER-74 (TAC ¶ 23).  The District Court 

had jurisdiction over pendent state law claims under 28 U.S.C.§ 1367 because they 

arose out of the same factual nucleus as the federal claims. 2-ER-74 (TAC ¶ 24). 

This Court has jurisdiction under 28 U.S.C. § 1291 because the District 

Court dismissed the underlying complaint with prejudice. 1-ER-16.  This appeal is 

timely under Fed. R. App. P. 4(a)(1)(A) because the order dismissing the 

Complaint was filed on August 16, 2021, 1-ER-16, and the notice of appeal was 

filed on September 10, 2021, 3-ER-341. 

III. STATEMENT OF ISSUES 

1. Whether the District Court erred in failing to hold that the TAC 

asserted per se group boycott claims. 
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2. Whether the District Court erred in dismissing the TAC’s Sherman 

Act claims on the grounds that Top Agent Network failed to sufficiently allege 

antitrust injury. 

3. Whether the District Court erred in dismissing the TAC’s pendant 

state law claims. 

IV. STATEMENT OF THE CASE 

The following derives from the allegations of the TAC: 

A. The Residential Real Estate Market, Agent Services, and Property 
Listing Services. 

1. The Markets for Residential Real Estate and Broker 
Services. 

Approximately 66% of the 122 million households in the United States are 

owner-occupied, with the overwhelming majority of these homes acquired through 

consumer-to-consumer home sales. 2-ER-75 (TAC ¶¶ 28-29).  For most 

Americans, home purchases represent the largest financial transactions of their 

lifetimes, repeated a handful of times at most.  Largely for this reason roughly 90% 

of homebuyers and sellers will retain the services of a professional real estate agent 

to assist with the transaction, gaining access to the agent’s knowledge, expertise, 

and professional network.  2-ER-75 (TAC ¶ 30). 

A residential real estate agent will typically represent both buyers and sellers 

regularly.  2-ER-75 (TAC ¶ 31).  An agent will assist sellers by, among other 
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things, establishing an asking price; preparing the home for viewing and sale; 

assembling documentation and marketing materials; marketing the home to 

potential buyers or their agents; acquiring ancillary services such as photography 

and staging; engaging in negotiation on price and conditions; and completing the 

home sale transaction through the completed escrow process.  2-ER-75 (TAC ¶ 

31).  For buyers, an agent will assist in tasks such as market research; locating 

available properties; negotiating prices and conditions; reviewing property 

information and disclosures; and completing the sale and escrow process.  2-ER-75 

(TAC ¶ 31).  Agents are paid through a percentage commission withheld from the 

sale price and split between the buying and selling brokerages, which distribute 

payment to the involved agents.  2-ER-76 (TAC ¶ 32).  The commission structure 

incentivizes sellers’ agents to seek the highest possible price, as quickly as 

possible, while buyers’ agents are also incentivized to consummate transactions 

quickly.  2-ER-76 (TAC ¶ 33). 

Both the residential real estate market and the associated market for broker 

services are fundamentally local in nature, often anchored around a major 

metropolitan area.  2-ER-75 (TAC ¶ 34).  Buyers of residential real estate almost 

always first identify the geographic area they seek to live in—based on individual 

personal criteria—and then narrow their property search to that area.  2-ER-75 

(TAC ¶ 34).  Residential real estate agents also typically specialize in one or a 
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handful of regional geographic markets.  2-ER-75 (TAC ¶ 34).  While there are 

several national firms, most brokerages operate a single office with only a handful 

of full-time licensees.  2-ER-77 (TAC ¶ 37). 

States typically require real estate agents to be licensed, however only a 

small minority of licensed agents are meaningfully active in the residential market.  

2-ER-77  (TAC ¶ 35).  In a given year around 10% of licensed agents will be 

responsible for 90% of residential home sales.  2-ER-77  (TAC ¶ 36).  In the 

remaining 90% are agents who have retired or who use their license for another 

purpose (such as serving commercial clients or accessing proprietary databases), 

and the many agents who fail to generate sufficient sales to sustain a career—the 

vast majority of licensed agents quit the profession within five years.  2-ER-77 

(TAC ¶ 36).   

2. The National Association of Realtors and the MLS System. 

Defendant-Respondent National Association of Realtors (“NAR”) is an 

American trade association for professionals in the real estate industry, comprised 

of and managed by real estate professionals.  2-ER-80  (TAC ¶ 45).  NAR is 

America’s largest trade association, representing over 1.4 million members.  2-ER-

80  (TAC ¶ 45).  In addition to its direct membership NAR charters (and controls) 

54 state and 1200 local realtor associations, which comprise the primary real estate 

associations in virtually every market in the United States.  2-ER-80 (TAC ¶ 46).  
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These charters require the state and local associations to adopt bylaws and rules 

mandated by the national organization.  2-ER-81 (TAC ¶ 47).  NAR’s rules require 

agents to enroll in its local, state and national associations in tandem and pay dues 

to each, and agree to abide by the membership rules of each level.  2-ER-81 (TAC 

¶ 47). 

The NAR’s penetration among active, consumer-facing real estate agents is 

close to 100%.  2-ER-81 (TAC ¶ 48).   This all-encompassing market share exists 

because NAR’s local affiliates almost always control the central professional tool 

of the brokerage services industry: the local “multiple listing service,” or MLS.  2-

ER-82 (TAC ¶ 50).   

An MLS is a subscription-based database of properties listed for sale in a 

specific regional real estate market, usually owned and managed by one or more 

local real estate associations.  2-ER-78 (TAC ¶ 38).  MLSs earn primary income 

through subscription fees, and secondary income by syndicating listings to 

consumer-facing websites such as Zillow or Redfin. 2-ER-78 (TAC ¶ 41). 

MLSs are highly concentrated, and almost all regional markets are served 

either by a single MLS, or a handful of MLSs that have all entered into mutual 

listing-sharing agreements.  2-ER-78 (TAC ¶ 39).  Roughly 90% of sold homes are 

listed on this local MLS (or MLS consortium), and it is by far the dominant 

method through which agents share and locate property information.  2-ER-78 
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(TAC ¶ 40).  Because such a high percentage of homes are sold through the MLS, 

a residential real estate agent cannot meaningfully practice their profession without 

access to the MLS—few consumers would hire a real estate agent who cannot 

access the single local repository of property listings.  2-ER-79 (TAC ¶¶ 42-43).  

The universal experience of professional real estate agents is that every active, 

producing agent is a member of the local MLS—literally every single one of 

TAN’s members is also a member of their local MLS, without exception. 2-ER-79 

(TAC ¶ 42).   

The local MLS’s centrality to the local home sale market provides it with 

substantial leverage over local brokers, who have no real choice but to subscribe.  

2-ER-80 (TAC ¶ 44).  And in the vast majority of markets, and virtually all major 

markets, this single local MLS (or MLS consortium) is owned and controlled by 

NAR affiliates.  2-ER-82-83 (TAC ¶¶ 50-51, 52-53).   

3. The National Association of Realtors Indirectly Controls the 
National MLS System, and Uses this Leverage to Control 
Agent Behavior Nationwide. 

While local MLSs are ostensibly independent entities controlled by local 

NAR affiliates, in practice the rules and procedures of local MLSs are centrally 

managed by NAR’s national organization.  2-ER-83 (TAC ¶ 54).  Each year, NAR 

publishes the Handbook on Multiple Listing Policies (the “Handbook”), which 

includes mandatory provisions that NAR’s chartered affiliates must incorporate 
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into the bylaws of MLSs under their control; failure to follow mandatory 

guidelines will lead to the revocation of an affiliate’s NAR charter.  2-ER-83 (TAC 

¶ 55).       

Among the rules mandated by NAR is that NAR-affiliated MLSs must 

restrict subscriptions to NAR members, requiring agents to purchase NAR 

membership (and agree to follow NAR rules) to access MLSs.  2-ER-82 (TAC ¶ 

50).  The only exceptions are a handful of jurisdictions where this practice has 

been deemed anticompetitive, and even in these cases the MLS’s own rules for 

subscribers will incorporate mandatory NAR directives. 2-ER-82 (TAC FN. 9).   

To summarize the above, the NAR consists of an association of competing 

real estate professionals, primarily agents; this association, through its local 

affiliates, controls the MLS system, a practical necessity for every professional real 

estate agent; this necessity provides local MLSs with substantial leverage to 

control the competitive behavior of real estate agents through subscriber and 

member agreements; and through its ultimate control of NAR’s local affiliates and 

MLSs, NAR’s national organization (and professional membership) is able to exert 

centralized influence over the competitive behavior of substantially all 

meaningfully active residential real estate agents nationwide.  2-ER-84 (TAC ¶ 

56). 
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4. Top Agent Network and Off-MLS Sales. 

As mentioned above, 90% of homes sold are listed on their local MLS.  

These sales are known as “on-market” or “on-MLS” sales, while the remainder are 

called “off-market” or “off-MLS sales.”  2-ER-84-85 (TAC ¶ 59).  Generally, the 

agent commission structure incentivizes agents to pursue the fastest sales at the 

highest closing prices (with the agent balancing financial reward against client 

satisfaction), and in most cases this is achieved by advertising properties on the 

MLS, where it will generally be seen the most quickly by the most potential 

buyers.  2-ER-85 (TAC ¶ 60). 

However, listing on the MLS is not always the optimum marketing strategy 

for every seller, and some sellers have personal motivations and preferences to 

avoid the MLS system.  2-ER-86 (TAC ¶ 63).  Many sellers make this choice 

despite long-standing NAR rules requiring sellers to acknowledge a written 

disclosure warning that foregoing the MLS may reduce sale price.  2-ER-86 (TAC 

¶ 63).  A seller may wish to market off-MLS for reasons including:  

 Privacy Concerns: MLS rules typically require sellers to provide 

substantial private information regarding the property and the seller.  2-ER-87 

(TAC ¶ 67).  Many sellers do not wish their home, the myriad mandatory data 

disclosures, or in some cases the fact of the sale to become public knowledge 

(especially if there is no option to opt out of listing syndication).  2-ER-86-87 
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(TAC ¶¶ 65-67).  Other sellers may be famous or notable, or may simply not wish 

to reveal a personal event suggested by the sale, such as divorce or health issues.  

2-ER-86 (TAC ¶¶ 65). A seller may also wish to avoid the MLSs requirement that 

their home be made available for tours by strangers.  2-ER-88 (TAC ¶ 71).   

 Avoiding Potential Cost Damage: MLSs retain a property’s listing 

history, and a property that goes unsold for an extended time may suffer a 

permanent reduction in value as potential buyers assume some hidden defect.  2-

ER-85-86 (TAC ¶¶ 61, 68).  To ensure a home sells quickly and avoids this pricing 

damage, sellers must raise their home to the presentation standards of other 

comparable properties on the MLS, which often involves cosmetic fixes, 

renovations, professional staging and photography, or more costly structural 

repairs.  2-ER-88 (TAC ¶ 69).  For some sellers, these costs will outweigh the 

wider audience accessible through the MLS.   2-ER-88 (TAC ¶ 69).  The nature of 

the MLS also tends to increase the buyer-side agent commission necessary to gain 

interest, which draws from the proceeds that might otherwise accrue to the seller.  

2-ER-85 (TAC ¶ 62).   

 Phased Marketing and Testing the Waters: Sometimes, an agent 

will seek to build hype around a property through informal marketing, before the 

property is listed on the MLS.  2-ER-88 (TAC ¶ 70).  An agent may also want to 

informally “test the waters” among buyers, to assure the seller of the home’s likely 
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value or to avoid listing on the MLS with too high a price.  2-ER-88-89 (TAC ¶ 

72).  An overpriced listing that goes unsold for an extended period, or that shows a 

history of price reductions, can suffer the permanent price damage discussed in the 

preceding bullet.  2-ER-88-89 (TAC ¶ 72).  

 Avoiding the Circus: Finally, some home sellers may simply wish to 

market their home more casually and avoid the stressful “circus” of the standard 

home sale track, a pricey, public, fast-paced process that they must navigate 

properly or risk lasting damage to their property’s value.  2-ER-86, 89 (TAC ¶¶ 66, 

73). 

Many home buyers, meanwhile, are specifically interested in off-MLS sales 

because they are often less “showroom ready” than on-MLS sales and attractive to 

buyers willing to trade condition for price.  2-ER-89  (TAC ¶ 74). 

Naturally, real estate agents are happy to represent the minority of home 

sellers and buyers who seek to transact business away from the MLS system, 

though few if any agents sustain themselves exclusively on such business.  2-ER-89 

(TAC ¶ 75).  To market homes off-MLS, agents rely on alternative channels such 

as soliciting other agents within his or her contact network or brokerage, contacting 

past clients, or advertising the property on their own web site.  2-ER-89 (TAC ¶ 

75).  Differing access to a broader professional network is one of the factors on 
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which real estate agents compete with one another to retain off-MLS clients.  2-

ER-89 (TAC ¶ 75). 

Real estate agents also engage in off-MLS marketing through services such 

as Plaintiff-Appellant Top Agent Network, a private, subscription-based 

community for real estate professionals.  2-ER-89-90 (TAC ¶ 76).  TAN provides a 

platform through which agents can share market information, data, and information 

about their clients’ for-sale properties or buying interests.  2-ER-90 (TAC ¶ 78).  

TAN also recently launched a “matchmaking” service, through which agents can 

provide the company with general information about the types of properties their 

clients are seeking or selling, and any agents with aligned client goals will be 

“matched” and can choose to initiate a private conversation on their own.  2-ER-90 

(TAC ¶ 79).     

TAN restricts its membership to the 10% of licensed agents responsible for 

90% of home sales.  2-ER-89 (TAC ¶ 76).  This restriction limits access to the 

service to those who truly practice the profession as full-time, consumer-facing 

real estate agents.  2-ER-89-90 (TAC ¶ 76).  Half of all agents sell no homes in any 

given year, and most of the rest sell no more than one to three homes per year, 

often to friends and family.  2-ER-77 (TAC ¶ 36).  TAN earns income primarily 

through membership dues, and restricting the service to meaningfully active agents 
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improves the value of its network for subscribers, who come to the service to 

engage with other practicing real estate professionals.  2-ER-90-91 (TAC ¶ 80).   

TAN has roughly 10,000 members in 31 chapters around the country.  2-ER-

90 (TAC ¶ 77).  TAN, and a handful of similar entities, are the only commercial 

alternatives to the MLS system that supply listing services to real estate agents.1  2-

ER-91 (TAC ¶ 81). 

B. NAR Adopts the Clear Cooperation Policy to Eliminate 
Competition to Its Affiliated MLSs. 

1. NAR Relies on Subscription Fees from Licensed, 
Unproductive Agents that NAR Does Not Want to Leave the 
Industry—and is Deeply Concerned with the Loss of this 
Income. 

In 2015, NAR commissioned what it called “The D.A.N.G.E.R. Report: 

Definitive Analysis of Negative Game Changers Emerging in Real Estate,” which 

sought to identify “threats that could emerge from the perspective of agents, 

brokers, the National Association of REALTORS®, state and local associations 

and multiple listing services.”  2-ER-91 (TAC ¶ 82).   

As mentioned above, each year around 10% of agents are responsible for 

90% of home sales.  The “D.A.N.G.E.R. Report” identified the members in the 

unproductive 90% as the single largest risk facing the NAR: “Masses of Marginal 

 
1 Familiar websites such as Zillow or Redfin do not compete with the MLS, but 
instead are consumers of MLS products.  2-ER-90-91 (TAC ¶ 80). 
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Agents Destroy Reputation.”  2-ER-93-94 (TAC ¶ 89).  The report noted that these 

agents, attracted by low barriers to entry and the perception of “easy money,” lack 

professionalism and “threaten[] the credibility of the industry.”  2-ER-93-94 (TAC 

¶ 89).  The NAR’s report found that “[p]rofessional, hardworking agents 

increasingly understand that the ‘not so good’ agents are bringing the entire 

industry down,” and that consumers had difficulty separating these agents from 

more competent agents.  2-ER-93-94 (TAC ¶ 89).   

At the same time, the NAR’s report recognized that NAR depends on these 

“masses” for revenue, noting that “NAR is a membership-driven, dues-based 

organization. Therefore its revenue stream is primarily driven by size, which 

results in the majority of the decisions being based on the masses.”  2-ER-90-91 

(TAC ¶ 83).  A 2020 NAR report echoed this conclusion: “The financial viability 

of many MLS organizations is tied to their membership count, and yet a 

meaningful number of those members may be low-producing or technically 

unsophisticated. This business model breaks down if the number of agents declines 

as a result of market changes that drive unproductive agents out of the market.”  2-

ER-92 (TAC ¶ 84).   

In other words, NAR’s own analysis found that its financial interest rests in 

maintaining the membership of unproductive agents who do not benefit consumers 

in the real estate market, but still pay dues to NAR and its affiliate MLSs.  2-ER-92 
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(TAC ¶ 85).  The NAR’s 2015 report also concluded that the biggest danger to the 

MLS system itself would be “Entry by a New Player” that might cause the MLS to 

“lose its exclusive positioning as the principal source of real estate listings.”  2-ER-

92-93 (TAC ¶ 87).  Thus, the NAR is financially incentivized to placate 

unproductive agents and defend the primacy of the MLS system, while these 

agents are, in turn, incentivized to use their majority power within NAR, and 

NAR’s leverage over agents via the MLS system (see Sec. IV(A)(3), supra), to 

constrain the competitive advantage of more productive agents.  2-ER-92 (TAC ¶ 

86).   

2. NAR Issues the Clear Cooperation Policy for the Purpose of 
Targeting and Eliminating Competition to the MLS System, 
and Specifically Top Agent Network. 

Beginning in the 2010s, NAR’s membership began focusing attention on the 

competitive threats posed by MLS alternatives such as TAN, and NAR itself began 

considering rules that would placate unproductive members concerned with 

competition while preserving the revenues these members were paying to NAR 

and its affiliated MLSs.  2-ER-94-95 (TAC ¶¶ 91-93).  These rules were intended 

to eliminate the use of marketing channels other than the MLS, eliminating 

competing services while reducing the competitive advantage of more successful 

agents employing more advanced marketing strategies on behalf of their clients.  2-

ER-95 (TAC ¶ 93).   
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Thus, in November 2019 the NAR adopted what it called the “MLS Clear 

Cooperation Policy,”  which was added to NAR’s 2020 Handbook as a mandatory 

policy that NAR affiliates were required to incorporate into the rules of the MLSs 

under their control: 

Within 24 hours of marketing a property to the public, the listing broker 
must submit the listing to the MLS for cooperation with other MLS 
participants. Public marketing includes, but is not limited to, flyers displayed 
in windows, yard signs, digital marketing on public facing websites, 
brokerage website displays (including IDX and VOW), digital 
communications marketing (email blasts), multi-brokerage listing sharing 
networks, and applications available to the general public. 

2-ER-95-96 (TAC ¶¶ 94-96) (emphasis added).  The Policy was fiercely opposed 

by the minority of productive agents active in the consumer real estate market, who 

viewed the Policy as a means to eliminate creative marketing strategies and 

artificially suppress the competitiveness of more productive agents.  2-ER-97 

(TAC ¶ 100).   

The Policy was understood within the industry to be specifically targeted at 

TAN and similar entities to protect the MLS from competition.  In a November 26, 

2019 email defending the policy, counsel for NAR stated that allowing off-MLS 

sales through outside channels would “devalue the MLS.”   2-ER-97 (TAC ¶ 99).  

A white paper published by the California Association of Realtors asserted that the 

Policy was “designed to . . . more or less take a sledgehammer” to MLS 

alternatives such as TAN.  2-ER-97 (TAC ¶ 99).  In March 2020, the president-
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elect of an NAR-affiliated MLS in Los Angeles questioned why TAN would 

continue working to improve its service, given that “soon the new NAR [Policy] 

will be official and TAN will no longer exist?”  2-ER-97 (TAC ¶ 99). 

NAR’s public relations campaign defending the Policy has focused on the 

concept of “pocket listings,” a situation where a seller’s agent keeps a listing “in 

his pocket” hoping to locate a buyer himself, so that he can keep both sides of the 

commission.  2-ER-85, 98 (TAC ¶¶ 101, FN. 10).  However, the Policy did not 

target “pocket listings,” but instead was aimed at situations where the agent 

determined that off-MLS marketing was in the client’s best interest, or where the 

client themself preferred to avoid the MLS for various reasons—the expectation 

would still be to engage with a counterparty agent rather than pocket the listing for 

double commissions.   2-ER-98 (TAC ¶¶ 101-102); see also supra at IV(A)(4).   

In fact, NAR and its affiliates’ own published analyses have concluded that 

some percentage of consumers will always seek to market homes outside the MLS 

system.  2-ER-98 (TAC ¶ 101).  While it is generally most efficient for on-market 

listings to be available from a single source, a competitive home sale market in 

natural equilibrium will always have some fraction of homes that sellers do not 

wish to place on the MLS, which a subset of buyers will actively seek.  2-ER-98 

(TAC ¶ 102).  Attempting to force all sellers onto the MLS, without exception, 
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means overriding these consumers and decreasing market efficiency and consumer 

choice.  2-ER-98 (TAC ¶ 102). 

In deference to the above reality, NAR implemented a key exception that 

confirms the Policy was never intended to (and does not) increase consumer 

transparency: the “Office Exclusive.”  2-ER-98 (TAC ¶ 103).  An “Office 

Exclusive” refers to a property marketed solely within an agent’s own brokerage—

i.e., a broker-level “pocket listing” in which the same firm represents both sides of 

the transaction.  2-ER-98 (TAC ¶ 103).   

Prior to the Policy’s effective date, NAR made clear that properties 

marketed internally as “Office Exclusives” would not trigger an obligation to post 

the property on the local MLS.  2-ER-98 (TAC ¶ 103).  This exception was 

correctly understood by the industry as gifting a massive boon to large national 

brokerages, as the smaller brokerages where most agents are employed lack the 

staff and client list to make an “Office Exclusive” an attractive option for an off-

MLS seller.  2-ER-99-100 (TAC ¶ 107).  As the CEO of Compass, one of 

America’s largest brokerages, put it: 

NAR’s [Policy] will limit seller choice when it comes to using private home 
sale websites to pre-market or market their home, but seller demand for 
privacy and flexibility isn’t going anywhere. Compass is the obvious choice 
for sellers who want to sell their homes or test the market, with the option to 
do so privately, while still getting the exposure to a community of 15,000+ 
top agents in major markets . . . . 
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2-ER-99-100 (TAC ¶ 107).  Notably, large brokerages such as Compass require 

their agents to subscribe to NAR and its affiliated local MLSs, so driving off-MLS 

listings to those companies does not risk a reduction in MLS membership.  2-ER-

72 (TAC ¶ 13).  NAR has never provided an explanation as to how off-MLS sales 

pursued as “Office Exclusives” lack the purported negative effects of off-MLS 

listings that NAR cites to justify the Policy.  2-ER-99 (TAC ¶ 105).  In reality, 

“Office Exclusives” present a greater risk to consumers than other off-MLS 

marketing channels as the same brokerage firm represents both buyer and seller, 

creating an inherent conflict of interest.  2-ER-105 (TAC ¶ 123).   

C. The Policy Has Caused Substantial Injury to Competition and 
Consumers in Multiple Markets. 

1. The Policy Restrains Competition in the Market for 
Professional Real Estate Listing Services. 

Both Top Agent Network and NAR (through its control of local MLSs) are 

producers in the market for professional real estate listing services.  2-ER-110-111 

(TAC ¶ 140).  Participants in this market are real estate agents and brokerages on 

the one side, and centralized listing services on the other.  2-ER-110-111 (TAC ¶ 

140).  Agents and brokerages exchange recurring membership fees for access to a 

platform allowing them to share and view for-sale property information.  2-ER-

110-111 (TAC ¶ 140).  Agents rely on this platform access in the course of 

providing broker services to consumers in the residential real estate market (who 
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are both buyers and sellers in that market), and to conduct market research.  2-ER-

110-111 (TAC ¶ 140).  Consumers themselves do not directly engage the market 

for professional real estate listing services.  2-ER-110-111 (TAC ¶ 140). 

 The crucial competitive inputs for sellers in the market for listing services 

are (1) the membership of professional real estate agents and (2) the property 

listing information that these agents provide.  2-ER-111-112 (TAC ¶ 143).  Agents 

would find no value in placing properties onto a listing service that was not 

routinely accessed by other agents, or in reviewing a listing service that did not 

contain properties available from potential sellers.  2-ER-111-112 (TAC ¶ 143).   

The intended and actual effect of the Policy is to act as a horizontal restraint 

among real estate agents that prevents these agents from competing against each 

other through the use of non-MLS marketing channels.  2-ER-118 (TAC ¶¶ 152-

153).  In addition, the Policy was specifically intended to coerce agents away from 

listing properties on services such as TAN.  2-ER-118 (TAC ¶¶ 152-153).  Agents 

market properties off-MLS because the client desires to avoid an MLS listing, or 

because avoiding or delaying an MLS listing is in the best interest of the client.  2-

ER-118 (TAC ¶ 152).  Thus, agents bound by the Policy—which are substantially 

all agents that might use TAN’s services—are discouraged from posting property 

information on TAN and thereby triggering a requirement to post the listing on the 

local MLS in contravention of the clients’ wishes and/or interests.  2-ER-118 (TAC 
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¶ 152).  NAR’s intention—which its personnel have stated explicitly—was for the 

Policy’s restrictions to starve TAN of property listings, which would cause agents 

to cancel their memberships in the service and ultimately remove TAN as a 

competitor.  2-ER-118 (TAC ¶ 153).   

This restraint has damaged the market for property listing services by 

reducing agent choice and available product quality, raised barriers to entry for 

new entrants, and restricted agents from engaging in competition with regard to the 

tools they use to market client properties.  2-ER-120 (TAC ¶ 162). 

2. The Policy Has Also Caused Substantial Harm to Consumers 
in the Residential Real Estate and Broker Services Markets. 

Though TAN does not operate in the residential real estate or broker services 

markets, it has observed substantial additional harm to consumers in those markets 

as a result of the Policy, exacerbating the specific harms NAR claims the Policy is 

intended to address. 

First, the Policy has actually increased the use of “pocket listings,” as it 

restricts off-MLS marketing except within large brokerages, which have exploited 

their exemption from the Policy to increasingly hoard “Office Exclusives” 

internally.  2-ER-102 (TAC ¶ 116).  One study found that in the San Francisco Bay 

Area the large brokerage Compass withheld 45% of its listings as “Office 

Exclusives.”   2-ER-103 (TAC ¶ 118).  The Policy reduces the ability of agents 

who are not employed at a large brokerage to compete for off-MLS sales, because 
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they cannot leverage the single marketing channel NAR exempts from the Policy.  

2-ER-110 (TAC ¶ 139).  Consumers selling homes must choose between listing a 

home on the MLS, or selling their home through a realtor at a large brokerage in a 

conflicted, self-dealing negotiation.  2-ER-109-110 (TAC ¶ 138).  And consumers 

buying homes must also hire a conflicted, self-dealing agent at a large brokerage to 

acquire any properties not listed on the MLS.  2-ER-105 (TAC ¶ 123).   

Second, the Policy reduces housing inventory because it discourages entry 

by marginal sellers.  2-ER-105-106 (TAC ¶ 125).  Unlike most consumer markets, 

other consumers provide the majority of inventory for the residential home market.  

2-ER-106 (TAC ¶ 126).  Many homeowners are not motivated sellers but would 

sell if the right offer and situation came along. 2-ER-106 (TAC ¶¶ 126-127).  By 

reducing the ability of marginal sellers to market their homes more casually or 

under idiosyncratic conditions, the Policy has caused many sellers to decline to put 

their homes on the market, decreasing inventory and increasing prices.  2-ER-106-

107 (TAC ¶¶ 127-129). 

Third, to the extent that the Policy actually did shift any sales to the MLS, 

doing so would increase the cost to consumers as these sales are more likely to 

incur expenses such as staging, repairing, and/or renovating the property pre-sale, 

which is generally reflected in the offer price.  2-ER-107 (TAC ¶¶ 130-131).  Note 

there is no consumer benefit from increased sale prices, as any increased gain to 
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the seller is offset by increased cost to the purchaser—the parties that benefit are 

the agents and professionals receiving a percentage of a larger sale price.   2-ER-

107 (TAC ¶ 132).   

Fourth, the Policy interferes with an agent’s ability to “test the waters” on 

behalf of their clients, or strategically withhold a home from the MLS if it is not 

“ready for primetime.”  2-ER-108 (TAC ¶ 134).  Fifth, the Policy eliminates the 

consumer’s option to market a home while maintaining privacy over their home 

and personal information, unless they submit to a conflicted “Office Exclusive.”  

2-ER-108-109 (TAC ¶¶ 135-137).  Finally, the Policy reduces the consumer’s 

ability to retain an agent of their choice, as any seller who wishes to sell off-MLS 

is practically restricted to the small percentage of agents employed by a large 

brokerage. 2-ER-109-110 (TAC ¶¶ 138-139).   

3. The Policy’s Anticompetitive Impacts Have Caused Injury 
to Top Agent Network. 

As soon as the Policy took effect, TAN noticed an immediate drop in the 

number of properties listed on the service, as agents were coerced away from 

posting listings by the Policy’s requirements, as well as a resulting decline in 

membership.  2-ER-101-102 (TAC ¶¶ 113-115).  While membership declined 

nationwide as the Covid pandemic impacted home sales, TAN observed 

substantially larger membership losses in local markets dominated by NAR-
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affiliated MLSs, in contrast to handful of regions with non-NAR-affiliated MLSs 

which did not implement analogues to the Policy.  2-ER-102 (TAC ¶ 115). 

D. Top Agent Network Files the Underlying Lawsuit, Which is 
Dismissed by the District Court. 

TAN brought this action on May 11, 2020, and two days later moved for a 

temporary restraining order enjoining enforcement of the Policy as an unlawful 

group boycott.  After the District Court denied TAN’s request for preliminary 

relief, it amended its pleading and filed a First Amended Complaint (“FAC”) on 

August 21, 2020.  3-ER-300-340.  The District Court granted NAR’s motion to 

dismiss the FAC without prejudice on December 3, 2020, stating at the hearing that 

TAN failed to allege antitrust injury because it did not adequately allege how end 

consumers (i.e., home buyers and sellers) were harmed by the Policy.  3-ER-240-

241; 3-ER-343, 391 (Dec. 3, 2020 Hr. Tr. 3:21-24, 51:7-13). 

 TAN filed its Second Amended Complaint (“SAC”) on January 13, 2021.  

3-ER-189-239.  The District Court granted without prejudice NAR’s motion to 

dismiss on April 27, 2021.  2-ER-126-128.  The District Court’s order asserted that 

TAN did not—at the pleading stage—account for NAR’s status as a trade group, 

which purportedly gave it “room to impose reasonable ground rules” that are 

“plausibly designed” to benefit the industry; did not “adequately counter NAR’s 

plausible assertion (incorporated into the complaint by reference to NAR’s 

statement in support of the policy) that the policy has procompetitive effects”; did 
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not (pre-discovery at the pleading stage) provide specific figures on TAN or 

NAR’s membership; did not “plausibly allege that having a number of separate, 

smaller listing services, each offering its own set of exclusive listings and 

commanding its own subscription fee, would benefit the ultimate consumers in the 

market for homes” (a set of facts asserted by NAR, not Top Agent Network); and 

did not allege consumer harm in the form of increased prices.  2-ER-126-128.   

Though the District Court’s dismissal order had, among other things, 

focused on the incorrect market, overly restricted the scope of competitive harms, 

and assumed the truth of factual assertions offered by NAR, TAN amended its 

complaint to address these concerns and filed its TAC on May 15, 2021.  2-ER-68-

125.  In an order issued August 16, 2021 (the “Order”), the District Court granted 

NAR’s motion to dismiss, with prejudice.  1-ER-2-17.  The District Court stated 

that “[t]he complaint lays out a reasonable argument that the Policy is so broad that 

its overall effect on the market for homes is anticompetitive” and that “the 

complaint plausibly alleges that the Policy, by forcing . . . consumers to choose 

between the MLS and a problematic in-house transaction at a large brokerage, 

reduces consumer choice and stymies competition among agents for off-MLS 

sales.”  1-ER-11.  However, the District Court concluded that TAN was incapable 

of alleging antitrust injury, on the basis of the District Court’s assertion that 
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“TAN’s business model is itself anticompetitive in a way that the Policy would 

tend to remedy.”  1-ER-12.   

V. SUMMARY OF ARGUMENT 

TAN more than adequately alleged antitrust claims under the Sherman Act, 

as well as its pendant state law claims.  This Court recently reversed the dismissal 

of a similar complaint brought by another MLS competitor in PLS.Com v. National 

Association of Realtors, 32 F.4th 824 (9th Cir. 2022) (“PLS.Com”), in which the 

plaintiff also alleged antitrust claims against NAR for issuing the Policy.  The TAC 

here alleges substantially the same facts and theories this Court found sufficient to 

survive dismissal in PLS.Com.   

Indeed, the District Court recognized that TAN had adequately alleged that 

Defendants-Respondents had engaged in anticompetitive behavior. 1-ER-11.  The 

District Court erred, however, in improperly analyzing whether TAN had alleged 

antitrust injury, focusing on NAR’s purported motivation for instituting the Policy 

rather than the nature of TAN’s injury.  The District Court cited a series of cases 

that stand for the proposition that groups engaging in industry self-regulation may 

have procompetitive reasons to impose market restrictions, and thus that some 

facially restrictive agreements may not be appropriate for per se analysis if the 
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defendant can articulate a plausible procompetitive justification for the restraint.2  

Although these cases relate to analysis of liability, the District Court appears to 

have improperly applied their logic to the distinct issue of antitrust standing, 

conducting a quasi-Rule of Reason analysis and concluding that TAN cannot 

allege antitrust injury as a matter of law because NAR articulated a plausible 

justification for eliminating TAN from the market.  Moreover, in reaching its 

conclusion that TAN’s “business model” was “itself anticompetitive in a way that 

the Policy would tend to remedy,” 1-ER-12, and that this justified NAR’s attack 

against TAN, the District Court adopted as true myriad disputed factual assertions 

offered by the Defendants-Appellants that were directly contradicted by well-

pleaded allegations in the TAC. 

The District Court misapplied caselaw regarding antitrust liability to impose 

an improper pleading standard on TAN with regard to antitrust injury and—in 

applying that improper standard—failed to assume all well-pleaded facts in favor 

of Plaintiff-Appellant.  The Opinion should be reversed.   

 

 

 
2 See Northwest Wholesale Stationers v. Pacific Stationary and Printing Co., 472 
U.S. 284, 290 (1985); Freeman v. San Diego Association of Realtors, 322 F.3d 
1133, 1147 (9th Cir. 2003); United States v. Realty Multi-List, Inc., 629 F.2d 1351, 
1368 (5th Cir. 1980). 
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VI. ARGUMENT 

A. Standard of Review. 

A district court order dismissing a complaint for failure to state a claim is 

reviewed de novo.  City of Oakland v. Oakland Raiders, 20 F.4th 441, 451 (9th 

Cir. 2021). 

B. TAN Adequately Alleges the Elements of a Per Se Illegal Group 
Boycott. 

As a threshold matter, while the District Court’s Order was ultimately based 

on the narrow question of antitrust injury, see 1-ER- 12 (“even assuming for the 

purposes of this motion that the Policy constitutes an antitrust violation, TAN has 

failed to state antitrust injury . . .”), the Order also suggested skepticism regarding 

whether TAN’s allegations set forth a per se illegal group boycott claim under 

Sherman Act, Section 1.  In particular, the District Court referred to the lower 

court’s opinion in the PLS.Com matter, noting that the court there had not found 

harm to competition.  1-ER- 12.  This skepticism, combined with the District 

Court’s weighing of potential pro- and anticompetitive impacts from the Policy 

throughout the Order, appears to suggest the District Court approached TAN’s 

claims under a Rule of Reason rather than a per se legal framework.  As discussed 

below, any skepticism from the District Court regarding whether TAN had 

adequately alleged a per se antitrust violation is untenable in light of this Court’s 

opinion in PLS.com. 
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The Sherman Act prohibits “[e]very contract, combination . . . or conspiracy 

in restraint of trade.”  15 U.S.C. § 1.  The Supreme Court has interpreted this 

language to “prohibit only unreasonable restraints of trade.”  NCAA v. Bd. of 

Regents of the Univ. of Okla., 468 U.S. 85, 98 (1984).  Courts use two distinct 

analytical approaches in determining whether a restraint of trade is unreasonable: 

(1) the Rule of Reason and (2) the per se frameworks.  “The rule of reason requires 

courts to conduct a fact-specific assessment of market power and market structure 

to assess the restraint’s actual effect on competition.  Ohio v. Am. Express Co., 201 

L. Ed. 2d 678, 138 S. Ct. 2274, 2284 (2018) (internal quotations omitted).  By 

contrast, the per se approach applies a categorical prohibition against certain 

practices that are “so harmful to competition and so rarely prove justified that the 

antitrust laws do not require proof that an agreement of that kind is, in fact, 

anticompetitive in the particular circumstances.”  NYNEX Corp. v. Discon, Inc., 

525 U.S. 128, 133 (1998).  Once a practice has been shown to fall within a per se 

illegal category courts will presume they are anticompetitive “without inquiry into 

the particular market context in which [they] are found.”  Bd. of Regents of the 

Univ. of Okla., 468 U.S. at 100.  

Among the specific practices that courts have deemed per se illegal under 

Sherman Act, Section 1 are certain forms of group boycotts.  NYNEX, 525 U.S. at 

134.  A group boycott is generally treated as per se illegal where (1) “the 
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boycotting firms possess a dominant position in the relevant market,” (2) they “cut 

off access to a supply, facility, or market necessary to enable the boycotted firm to 

compete,” and (3) “the practice is not justified by plausible arguments that it was 

intended to enhance overall efficiency and make markets more competitive.”  

PLS.Com, 32 F.4th at 835 (internal quotations omitted).  At the same time, “a 

concerted refusal to deal need not necessarily possess all of these traits to merit per 

se treatment.”  Id. 

In PLS.Com, the Ninth Circuit panel reversed an order dismissing a similar 

set of allegations to those set forth in the TAC.  There, plaintiff PLS.Com had 

alleged that the same NAR Clear Cooperation Policy at issue here had “coerced its 

suppliers (sellers’ agents) not to supply PLS with listings (or to do so only on 

highly unfavorable terms),” and that NAR implemented the policy “for the express 

purpose of preventing PLS, a new entrant to the market after decades of little to no 

competition, from competing with the MLSs.”  PLS.Com, 32 F.4th at 835.   

The PLS.Com panel noted ambiguity as to whether the lower court had 

applied a Rule of Reason or per se analytical framework in its decision.  Id.  The 

panel addressed this ambiguity directly in its decision to reverse, explicitly holding 

that “to the extent the district court’s reference to the rule of reason implicitly 

dismissed PLS’s per se claim, the district court erred.”  Id.   
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TAN alleges at least those facts that the Court found sufficient to allege a 

per se group boycott claim in PLS.Com.   See 1-ER-117-121 (TAC ¶¶ 151-64).  

Among other things, TAN alleged that the Policy “constitutes a Group Boycott 

because it cuts off TAN’s access to the supply and customers in the relevant 

market needed to compete with NAR affiliated MLSs” by forcing agents to “avoid 

off-MLS marketing to prevent triggering the requirement that the property be listed 

on the MLS.”  1-ER-117-118 (TAC ¶¶ 151-52).  The TAC also alleged that “NAR 

has dominant market position” that “comes from its indirect control of the 

dominant MLS in virtually all of America’s major markets” and that “NAR is 

aware of and intended that [the Policy] would coerce agents away from listing 

properties on services such as TAN’s.”  1-ER-118-119 (TAC ¶¶ 153-54).  TAN 

also pointed to voluminous allegations that the Policy “is not justified by overall 

efficiency or competitive policy reasons.”  1-ER-119 (TAC ¶ 155). 

As in PLS.Com, the District Court was not explicit about whether the per se 

or Rule of Reason framework would be more appropriate to analyze TAN’s claims.  

Portions of the District Court’s Order, however, indicate that the court engaged in 

the kind of fact-specific assessment of competitive impact that characterizes the 

Rule of Reason.  See  1-ER-11 (“The complaint lays out a reasonable market that 

the Policy is so broad that its overall effect on the market for homes is 

anticompetitive.”) (emphasis added); 1-ER-11 (“TAN’s business model is itself 
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anticompetitive”).  To the extent the district court found, sub silentio, that TAN 

had failed to state a claim for a per se illegal group boycott, it erred as a matter of 

law. 

In its motion to dismiss the TAC before the District Court, NAR presented 

three central arguments in support of its claim that TAN had failed to allege a per 

se illegal group boycott.  First, NAR argued that “TAN has not been cut off from 

anything” by the requirement that its exclusive listings also be listed on its publicly 

accessible MLS competitors.  2-ER-60-63.  Second, NAR argued that “TAN has 

maintained much of its membership since the policy took effect” and that—as “top 

agents”—TAN’s customers “presumably could forgo the multiple listing service” 

and survive despite the boycott.  2-ER-62.  Third, NAR argued that, even if TAN 

was impacted by the policy, TAN was required to and had failed to counter 

“NAR’s plausible assertion” that “the policy has procompetitive effects because it 

causes more listings to be available to more agents.”  2-ER-59.  PLS.Com 

considered and rejected the exact same arguments—made by the same counsel, on 

behalf of the same client, in opposition to the same underlying group boycott 

claims.  PLS.Com, 32. F.4th at 835-36.   

The PLS.Com panel summarily rejected the initial claim that the listing 

service had “not been cut off from anything” by the Policy’s requirement to cross-

post any private listing on a public MLS.  Id. at 835.  The panel emphasized that 
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forcing agents who choose to create a private listing to also simultaneously post 

that listing on a public MLS amounted to forcing agents to use the private listing 

service only on “unfavorable terms,” which still “constitutes a group boycott even 

if the competitors do not completely cut off the competitor’s access to inputs in 

needs.”  Id.  The panel similarly rejected NAR’s second argument that the private 

listing service’s customer agents could simply attempt to fight through the boycott 

“if they give up their access to the MLSs,” noting that this was “precisely the 

dilemma the Sherman Act is designed to prevent.”  Id. at 836.  Finally, the 

PLS.Com panel concluded that NAR’s third argument—that the policy increased 

competition by making listings available to more agents—was “at its core” simply 

“an argument that the Clear Cooperation Policy benefits buyers’ agents because it 

allows them to see more listings on the MLSs and to avoid the need to consult 

competing services.”  Id.  The panel rejected this assertion on its face because 

“sparing consumers the need to patronize competing firms is not a procompetitive 

justification for a group boycott.”  Id. 

In sum, “to the extent the district court’s [decision] implicitly dismissed 

[TAN’s] per se claim, the district court erred.”  Id. at 835.  The Order improperly 

failed to recognize that TAN had alleged a per se group boycott and incorporate 

this finding into its remaining analysis.  
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C. The TAC Adequately Alleges Antitrust Injury. 

1. The TAC Meets the Standards Articulated in PLS.Com. 

The TAC sufficiently alleges antitrust injury, based on substantially the 

same allegations and theories alleged by the plaintiffs in the PLS.Com matter.   

As discussed above, TAN adequately alleges the existence of an 

anticompetitive group boycott among real estate agents directed by NAR, imposed 

for the explicit purpose of removing competing multiple listing services from the 

market.  See supra at II.B.  TAN alleges that, as a target of this group boycott, it 

has been deprived of necessary competitive inputs resulting in a decline in 

membership and income, threatening its continued existence in the market—

alongside a market-wide decrease in choice and quality from the loss of MLS 

competition.  1-ER-101-110 (TAC ¶¶ 113-139).   

As the Court explained in PLS.Com, this is sufficient to establish antitrust 

injury.  “[T]he Sherman Act prohibits group boycotts because they are designed to 

drive existing competitors out of the market or to prevent new competitors from 

entering, thus leaving consumers with fewer choices, higher prices, and lower-

quality products.”  PLS.Com, 32 F.4th at 840.  “PLS alleges that is what happened 

here: the Clear Cooperation Policy prevented PLS from gaining a foothold in the 

market and makes it virtually impossible for new competitors to enter, leaving 

agents with fewer choices, supra-competitive prices, and lower quality products.  
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Therefore, PLS has adequately alleged antitrust injury.”  Id., citing Am. Needle, 

Inc. v. Nat’l Football League, 560 U.S. 183, 195 (2010) (“[T]he ‘central evil 

addressed by Sherman Act § 1’ is the ‘elimin[ation of] competition that would 

otherwise exist.’”).   

Top Agent Network has alleged the specific facts that the Ninth Circuit 

found sufficient to establish antitrust injury in PLS.Com.  Because TAN adequately 

alleged antitrust injury, the Order should be reversed. 

2. In Concluding that TAN Failed to Allege Antitrust Injury, 
The District Court’s Opinion Misapplies Northwest 
Wholesale Stationers and Similar Cases. 

The District Court reached a different conclusion regarding antitrust injury 

because it improperly applied a concept relating to trade associations in antitrust 

cases, one that concerns antitrust liability rather than antitrust standing.   

The District Court’s Order asserts that TAN “could never allege an antitrust 

injury from the Policy, because TAN’s business model is itself anticompetitive in a 

way that the Policy would tend to remedy.”  1-ER-12.  The District Court grounds 

this broad assertion in caselaw standing for the proposition that trade organizations 

such as NAR may be provided some leeway in restricting competitive behavior to 

serve larger procompetitive interests. 1-ER-12, citing Northwest Wholesale 

Stationers v. Pacific Stationary and Printing Co., 472 U.S. 284, 290 (1985); 

Freeman v. San Diego Association of Realtors, 322 F.3d 1133, 1147 (9th Cir. 
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2003); United States v. Realty Multi-List, Inc., 629 F.2d 1351, 1368 (5th Cir. 

1980).  

These cases, however, do not mention antitrust injury but rather discuss an 

issue relating to liability: whether the per se or Rule of Reason test should be 

applied to conduct by a defendant claiming a quasi-regulatory industry role.  As 

explained in Northwest Wholesale Stationers, the per se approach “permits 

categorical judgments with respect to certain business practices that have proved to 

be predominantly anticompetitive,” and should be applied where the challenged 

conduct “facially appears to be one that would always or almost always tend to 

restrict competition and decrease output.”  Id., 472 U.S. at 289.  Trade collectives 

and industry organizations, however, may have valid procompetitive justifications 

to constrict market behavior.  In such cases, the existence of a facially restrictive 

agreement “does not necessarily imply anticompetitive animus and thereby raise a 

probability of anticompetitive effect” justifying per se treatment, and the Rule of 

Reason is appropriate. Id., 472 U.S. at 296.   

TAN addresses this proposition in the TAC, alleging that the procompetitive 

justifications offered by NAR are clearly pretextual given the existence of the 

“Office Exclusive.”  2-ER-99, 102, 121-122 (TAC ¶¶ 105, 115, 170).  Moreover, 

Northwest Wholesale Stationers also notes that per se treatment is not warranted 

“[u]nless the cooperative possesses market power or exclusive access to an 
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element essential to effective competition,” Northwest Wholesale Stationers, 472 

U.S. at 296 (emphasis added)—facts that are alleged in the TAC and that are 

central to TAN’s overall theory of liability.  See also Freeman, 322 F.3d at 1147 

(though “[n]o one doubts [an MLS] may set policies necessary to maintain the 

MLS database,” per se analysis was appropriate given specific behavior alleged). 

Regardless, however, while NAR’s status as a trade association and 

purported justifications for the Policy impact whether its actions were wrongful, 

this does not change the fact that the form of injury alleged by TAN—being cut off 

from essential inputs by a competitor’s coercive group boycott—is a type of injury 

targeted by the antitrust laws.  “Substantive liability looks to whether the 

defendant’s conduct is forbidden; antitrust injury looks to whether the claimed 

injury ‘fall[s] squarely within the area of congressional concern.’”  Rebel Oil Co. v. 

Atl. Richfield Co., 51 F.3d 1421, 1445 (9th Cir. 1995).   

As PLS.Com recognizes, the unfair elimination of competition through 

group boycotts is a form of harm the antitrust laws are intended to prevent, 

PLS.Com, LLC, 32 F.4th at 840, and TAN alleges it was the intended victim of 

such a scheme.  These allegations give TAN standing to bring an antitrust claim.  

NAR’s assertions that the elimination of TAN from the market is a good thing, and 

that NAR’s attempts to limit off-MLS marketing are justified, go to the separate 

question of whether NAR’s scheme was unlawful under the Sherman Act.  Rebel 
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Oil, 51 F.3d at 1445; see also PLS.Com, supra, at 837 (“Although we hold that 

PLS has adequately alleged a per se group boycott, we leave to the district court to 

determine in the first instance whether it should apply per se analysis or rule of 

reason analysis at later stages in this litigation.”). 

3. In Analyzing Antitrust Injury, the District Court 
Improperly Accepted the Truth of Disputed Facts Urged by 
the Defendants. 

Already approaching the antitrust injury analysis incorrectly, the District 

Court compounded its error by assuming the truth of facts and theories offered by 

the Defendants-Respondents, assertions that were directly contradicted by the 

allegations in the TAC.  The District Court then relied on NAR’s version of these 

disputed facts to declare that TAN’s business is inherently anticompetitive. 

At the motion to dismiss stage, “factual challenges to a plaintiff’s complaint 

have no bearing on the legal sufficiency of the allegations under Rule 12(b)(6).”  

Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 2001).  Here, however, the 

District Court rejected these instructions, adopting and incorporating myriad 

contested factual conclusions into its holding.   

The nature of the District Court’s error is reflected most clearly in the 

Order’s statement that “[t]he most plausible inference is that the overall effect of 

the Policy, at least to the extent it applies to agents who wish to join exclusive 

listing services, is to increase competition.”  1-ER-13.  This is error—the District 
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Court was not empowered at the pleading stage to determine which litigants’ story 

it considered “most plausible,” it was charged only with determining whether 

TAN’s story was sufficiently plausible to support a claim.  On a motion to dismiss 

the court should not consider “whether the factual allegations are probably true” 

but should instead “proceed ‘on the assumption that all the allegations in the 

complaint are true (even if doubtful in fact).’”  Ashcroft v. Iqbal, 556 U.S. 662, 696 

(2009); see also Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007) (citation 

omitted) (“[O]f course, a well-pleaded complaint may proceed even if it strikes a 

savvy judge that actual proof of those facts is improbable, and ‘that a recovery is 

very remote and unlikely.’”).   

The Order repeatedly bases its conclusion on disputed facts urged by NAR, 

in contravention of the TAC’s allegations.  Some are basic factual inaccuracies, 

such as the Order’s repeated assumption that properties listed on TAN are 

presented exclusively or are not available elsewhere.  1-ER-13, 14.  These 

assertions are directly contradicted by the TAC, which alleges that TAN is a non-

exclusive listing service and that agents post listings on TAN alongside wider 

marketing outside the service, such as direct contacts, print or web advertising, and 

a listing on the MLS in the vast majority of cases—unlike the Office Exclusives 

empowered by the Policy.  See 1-ER-102-103, 107 (TAC ¶¶ 118-120, 130).  

Similarly, the Order declares that “[f]or homes listed by sellers’ agents who are 
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TAN members, the Policy ensures that buyers represented by both TAN and non-

TAN agents are able to view their listings.”  1-ER-13.  Again, the TAC alleges the 

exact opposite, that in fact the Policy has encouraged off-MLS listings to be shifted 

to “Office Exclusives,” where they are sequestered and viewed by a much smaller 

number of potential buyers.  1-ER-103-105 (TAC ¶¶ 118-123).  The District 

Court’s reliance on NAR’s mischaracterizations of the Policy and TAN’s business 

are inappropriate.  See Glen Holly Ent., Inc. v. Tektronix, Inc., 352 F.3d 367, 374 

(9th Cir. 2003) (district court committed error in mischaracterizing the nature of 

the plaintiff’s business, and had “fatally . . . pigeon hole[d]” the plaintiff to justify 

dismissal on antitrust injury grounds). 

The Order also spends time denigrating the agents that consume TAN’s 

service, declaring them “elites” who “want to pull the ladder up behind them,” 1-

ER-13—rhetoric that comes straight from NAR, is nowhere found in the TAC, and 

that hardly suggests all reasonable inferences were being made in favor of TAN.  

On the same page of the Order, the District Court declares: 

TAN describes itself as an exclusive listing service for elite real estate 
agents—a service that intentionally screens out everyone else. The only 
reasonable inference to be drawn from that description is that when a seller’s 
agent lists a home on TAN without listing it on the local MLS, competition 
for that home is decreased. 

1-ER13.  The District Court’s “inference” is unsupportable in light of TAN’s 

allegations.  First, as discussed above, nothing in the TAC suggests off-MLS 
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listings “decrease competition” for posted homes, and in any case the TAC 

specifically alleges that agents posting on TAN do not pull listings from the MLS, 

but rather post on TAN alongside MLS listings or in service of clients who have 

instructed their agents to avoid the MLS.  (See 1-ER-104, 89-90 (TAC ¶¶ 120, 74-

78) (“TAN members also use the service to share information about properties . . . 

the seller has not yet or does not intend to list on an MLS”), 130 (“The Policy’s 

primary impact is to shift all off-MLS marketing into ‘Office Exclusive’ pocket 

listings.”).  Moreover, the agents eligible to join Top Agent Network represent the 

vast majority of genuine home buyers in their local markets—meaning a home 

listed on TAN will be exposed to far more potential buyers than it would in TAN’s 

absence, when the home would be retained as a “Office Exclusive” or marketed 

through other informal ad hoc off-MLS channels the District Court seemed to find 

acceptable (such as an email to an agent’s personal contact list).   See 1-ER-104-

105 (TAC ¶¶ 121-122); 1-ER-11. 

The Order also adopts broad propositions offered by the defense regarding 

the nature of the market and the Policy’s impact.  For instance, the Order begins its 

discussion of antitrust injury by declaring that “[w]hat TAN’s complaint fails to 

reckon with is that listings are just information, and competitive marketplaces 

generally thrive on open information.”  1-ER-12.  Notwithstanding the general 

proposition, this statement ignores the allegations in the TAC that, in practice, 
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competition in the residential real estate market benefits from allowing a subset of 

consumers the choice to limit openness, which among other things increases 

inventory from marginal sellers, reduces prices, and allows consumers to more 

effectively price and market homes.  See 1-ER-105-106 (TAC ¶¶ 125-137).  

Similarly, the Order defends the Policy by stating that “keeping [the MLS] 

platform running and operational requires setting rules that ensure fair play among 

members.”  1-ER-12.  This statement ignores TAN’s allegations that the Policy 

reduces free competition and fairness, and instead privileges a subset of agents at 

large brokerages by shifting off-MLS sales to them without providing any benefit 

to the MLS.  See 1-ER-94-95, 96-97, 99-100 (TAC ¶¶ 91-93, 97-100, 107-108). 

The District Court’s analysis of antitrust injury was flawed.  Instead of 

analyzing whether the form of injury suffered by TAN was of the type cognizable 

under the antitrust laws, the District Court conducted a quasi-Rule of Reason 

analysis, at the pleading stage, taking as fact the self-serving and disputed 

justifications offered by the Defendant-Respondents for their conduct.  Under the 

approach applied by the District Court, an antitrust defendant could defeat any 

competitor plaintiff at the pleading stage simply by asserting that the injury to its 

competitor was a good thing—depriving the plaintiff the opportunity to test the 

proposition by collecting and presenting evidence to the tribunal.  
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VII. TAN ADEQUATELY PLED ITS STATE COURT CLAIMS 

In addition to dismissing TAN’s Sherman Act claims, the District Court also 

dismissed TAN’s pendant state law claims.  These dismissals were also in error. 

A. TAN Has Alleged Antitrust Injury for Purposes of Its Cartwright 
Act Claims. 

The District Court’s sole stated basis for dismissing TAN’s state Cartwright 

Act claims was its determination that TAN had failed to establish antitrust injury 

under the same standard applicable to its Sherman Act claims.  1-ER-16.  As 

discussed above, that determination was based on multiple legal errors and should 

be reversed.  Consequently, the District Court’s decision should also be reversed 

with respect to TAN’s Cartwright Act claims as well. 

B. TAN Adequately Pled Its UCL Claims. 

The District Court also erred as a matter of law when it summarily dismissed 

TAN’s well-plead claim for violation of California’s Unfair Competition Law 

(“UCL”), Business and Professions Code § 17200.   

The UCL broadly prohibits any “unlawful, unfair or fraudulent business act 

or practice.”  Cal. Bus. & Prof. Code § 17200.  A plaintiff can state a claim for a 

violation of the UCL under what are referred to as the “unlawful,” “unfair,” or 

“fraudulent” prongs of the law.  To state a claim under the UCL’s “unlawful” 

prong, a plaintiff need only allege that challenged conduct violates another statute 

because “[t]he UCL ‘borrows violations of other laws and treats them as unlawful 
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practices that the unfair competition law makes independently actionable.’”  

Wilson v. Hewlett–Packard Co., 668 F.3d 1136, 1140 (9th Cir.2012) (quoting Cel–

Tech Commc’ns, Inc. v. L.A. Cellular Tel. Co., 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 

548, 973 P.2d 527 (1999)).  To state a claim under the “unfair” prong, a plaintiff 

must establish that the challenged conduct is either (1) “tethered to any underlying 

constitutional, statutory or regulatory provision, or that it threatens an incipient 

violation of an antitrust law, or violates the policy or spirit of an antitrust law,” (2) 

“immoral, unethical, oppressive, unscrupulous or substantially injurious to 

consumers,” or (3) impacts victims such that it “outweighs the reasons, 

justifications and motives of the alleged wrongdoer.”  Doe v. CVS Pharmacy, Inc., 

982 F.3d 1204, 1215 (9th Cir. 2020) (internal citations omitted).   

TAN’s TAC alleged violations of Section 17200 on the grounds that NAR’s 

adoption of the Clear Cooperation Policy was both (1) unlawful “in violation of 

Section 1 of the Sherman Act, and the Cartwright Act,” and (2) “unfair conduct” 

because it was targeted toward “using [NAR’s] market power to prevent entities 

such as TAN from recruiting dues-paying members and from participating in the 

market for real estate listing services” and “to suppress competition in the broker 

services market.”  2-ER-122 at ¶¶ 175, 177.   

After focusing the bulk of its motion to dismiss order on the question of 

antitrust injury for purposes of Sherman Act, Section 1, the District Court 
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dismissed TAN’s UCL claims in a single sentence at the end of its opinion, 

holding that “because TAN has not stated a claim for violation of any other law, its 

subsidiary claim for unlawful acts under the Unfair Competition Law also fails.”  

1-ER-16.  The District Court did not address TAN’s UCL claims under the 

“unfair” prong.  Id. 

1. The District Court Erred in Dismissing TAN’s UCL Claim 
Under the “Unlawful” Prong for the Same Reasons It Erred 
in Dismissing TAN’s Sherman Act Claim. 

The District Court’s sole stated basis for dismissing TAN’s UCL claim was 

its determination that TAN had failed to state independent statutory claims under 

the Sherman Act and Cartwright Act because TAN lacked antitrust injury.  1-ER-

16.  As discussed above, that determination was based on multiple legal errors and 

should be reversed.  Consequently, the District Court’s decision should also be 

reversed with respect to TAN’s UCL claim based on “unlawful” conduct. 

2. The District Court Erred In Dismissing TAN’s UCL Claim 
Under the “Unfair” Prong. 

Separately, the District Court also erred by dismissing TAN’s UCL claim 

without any analysis or consideration of TAN’s allegations under the UCL’s 

“unfair” prong.  See 1-ER-16.  In evaluating a dismissal of a UCL claim under the 

“unfair” prong, this Court reviews the decision “to assur[e] that the district court’s 

determination has a basis in reason.”  Lozano v. AT & T Wireless Servs., Inc., 504 

F.3d 718, 737 (9th Cir. 2007).   
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No such “basis in reason” exists here—either in the District Court’s opinion 

or in the underlying briefing.  Simply put, the District Court appears to have 

simply failed to consider or address the issue of TAN’s UCL claims under the 

“unfair prong.”  That failure independently warrants reversal of the District Court’s 

dismissal of TAN’s UCL claims. 

C. TAN Adequately Pled Its Intentional Interference Claim. 

The Order found that TAN failed to allege a claim for intentional 

interference with contractual relations because “TAN does not allege that NAR 

induced TAN’s members to breach their existing contracts—only that they chose 

not to renew their memberships.”  1-ER-16, citing Ixchel Pharma, LLC v. Biogen, 

Inc., 9 Cal. 5th 1130, 1142 (2020).  However, the cited case does not stand for the 

proposition asserted, but rather stands for the proposition where the defendant 

allegedly induces a third party to exercise a right to terminate a contractual 

relationship with the plaintiff, the plaintiff must allege the inducement resulted 

from a wrongful act by the defendant.  Here, Top Agent Network alleges the 

Policy was a wrongful act. 
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VIII. CONCLUSION 

The District Court misapplied the law and incorrectly held that TAN is 

precluded as a matter of law from asserting antitrust claims against NAR.  Its 

decision dismissing the TAC accordingly should be reversed.  

Dated: January 20, 2023    Respectfully submitted, 
 
       LEWIS & LLEWELLYN LLP 
 
 
          By:   /s/ Tobias Snyder     

Tobias Snyder 
Attorneys for Plaintiff-Appellant 
TOP AGENT NETWORK, INC.  
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